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that the provision of the Fifth Amendment is not a limitation on 
the taxing power. 17 

The construction which Mr. Chief Justice White in the prin- 
cipal case lays upon the Sixteenth Amendment, as declaring that 
income taxes are to be regarded as indirect rather than as except- 
ing them from the rule of uniformity, may be subject to question. 
It is perhaps immaterial which construction be adopted, but the 
latter would seem to be more natural, although the one adopted 
by the court has the merit of harmonizing all of the provisions 
of the constitution, and of subjecting income taxes to the require- 
ment of uniformity. 

The court's disposal of the contention, that the progressive 
feature of the tax violates the fundamental elements of a tax and 
is, therefore, unconstitutional, seems entirely too summary. Fur- 
thermore, the authorities to which it appeals, are not wholly in 
point. The court says : "And over and above all this the conten- 
tion but disregards the further fact that its absolute want of foun- 
dation in reason was plainly pointed out in Knowlton v. Moore, 
178 U. S. 41, and the right to urge it was necessarily foreclosed 
by the ruling in that case made." Now, the progressive tax up- 
held in Knowlton v. Moore was on inheritances, and the case is 
authority for no more than the legality of a tax on the right to 
inherit or to take a legacy, whether the tax be graduated or pro- 
gressive. Likewise, the declaration in Knowlton v. Moore is 
very brief, covering only ten lines, and the last sentence thereof 
reads : "It was disposed of in Magoun v. Illinois Trust and Sav- 
ings Bank, 170 U. S. 283, 293." But, in the Magoun case, the 
court based their decision on the power of the state to regulate, 
as it saw fit, the right to inherit or to receive legacies. Neither 
the Magoun case, nor the Knowlton case, nor the principal case, 
can be taken as giving any satisfactory reply to the contention 
that there is by the very nature of things, a constitutional right 
that taxes shall be equal, and that a progressive tax on incomes 
violates such requirement. 18 

W. C. J. 

Corporations: Defective Attempt to Incorporate: Lia- 
bility of Shareholders as Partners to Creditors of the Cor- 
poration.^ — In Ivy Press v. McKechnie 1 the plaintiffs sought to 
hold the defendants liable as partners on the ground that they 
were shareholders in a corporation which had been organized for 



"Treat v. White (1901), 181 U. S. 264, 45 L. Ed. 853, 21 Sup. Ct. 
Rep. 611; Patton v. Brady (1902), 184 U. S. 608, 46 L. Ed. 713, 22 
Sup. Ct. Rep. 493; McCray v. United States (1904), 195 U. S. 27, 49 
L. Ed. 78, 24 Sup. Ct. Rep. 769; Flint v. Stone Tracy Co. (1911), 220 
U. S. 107, 55 L. Ed. 389, 31 Sup. Ct. Rep. 342; Billings v. United States 
(1914), 232 U. S. 261, 58 L. Ed. 596, 34 Sup. Ct. Rep. 421. 

^25 Yale Eaw Review, 427. 

1 (Wash., Dec. 18, 1915), 153 Pac. 1065. 
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an unlawful purpose and, therefore, never had any corporate exis- 
tence. The court held the purpose of incorporation to be lawful 
and refused to apply the rule of partnership liability. The case 
raises this very important question: Are the shareholders of 
a corporation liable as partners to the creditors of the corporation 
when it transpires that the attempted incorporation, though made 
bona fide, has been defective? 

The prevailing theory of liability in such cases is that which 
is based on the theory of the de facto corporation. The result of 
a regular compliance with a general incorporation statute is the 
creation of a corporation with full legal powers, a corporation de 
jure. 2 But while an irregular compliance with a general act pre- 
vents a corporation from having a de jure existence, it does not pre- 
vent it from existing as a corporation de facto. A corporation de 
facto is said to exist when there has been a bona fide, yet de- 
fective, attempt to incorporate under a valid statute, followed by 
the assumption and exercise of corporate powers thereunder. 3 
Thus, when a creditor brings a suit and a corporation de facto is 
declared to exist, the corporation and not the shareholders therein 
is held to be liable. In Snider's Sons & Company v. Troy, 4 a 
leading case holding that the associates are not liable as partners, 
the court said that to impose partnership liability upon the share- 
holders "effects the imposition of an enlarged liability which 
they did not assume, but intended to avoid, so understood by the 
creditor when he contracted with the corporation as such." Many 
of the text writers take a similar view. 5 But in an article in the 
Columbia Law Review, 6 Professor Burdick opposes this view of 
non-liability as partners which is based on the ground that such 
liability was never intended. He bases his point on the case of 
Beecher v. Bush, 7 which holds that the parties may be held liable 
as partners even though they never intended to be, and have de- 
clared that they are not partners. This theory rests upon the view 
that the relation is created not by intent but rules of law. Thus, 
if five associates incorporate to conduct the retail grocery business 

2 Capps v. Hastings Prospecting Co. (1894), 40 Neb. 470, 58 N. 
W. 956; Martin v. Deetz (1894), 102 Cal. 55, 36 Pac. 368, 41 Am. St. 
Rep. 151. See also, Mokelumne Hill Mining Co. v. Woodbury (1859), 
14 Cal. 425, 73 Am. Dec. 658. 

"Tulare Irrig. Dist v. Shepard (1901), 185 U. S. 1, 22 Sup. Ct. Rep. 
531, 46 L. Ed. 773; Jones v. Aspen Hdw. Co. (1895), 21 Colo. 263, 
40 Pac. 457, 52 Am. St. Rep. 220, 29 L,. R. A. 143; Finnegan v. Noeren- 
berg (1893), 52 Minn. 239, 53 N. W. 1150, 38 Am. St. Rep. 552, 18 
L. R. A. 778; Martin v. Deetz (1894), 102 Cal. 55, 36 Pac. 368, 41 
Am. St. Rep. 151. See Blanchard v. Kaull (1872), 44 Cal. 440, 13 
Am. Dec. 425, n. 

* (1890), 91 Ala. 224, 8 So. 658, 11 L. R. A. 515, 24 Am. St. Rep. 887. 

5 Thompson on Corporations, 2nd ed., §4745; Morawetz on Private 
Corporations, 2nd ed., § 748; Cook on Corporations, 6th ed., § 234; 
Clark & Marshall on Private Corporations (1901), § 78b. 

6 Columbia Law Review 1, 12. 

' (1881), 45 Mich. 188, 7 N. W. 785, 40 Am. Rep. 465. 
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and if it turns out that because of certain defects they never be- 
come incorporated, it nevertheless remains that they are business 
associates and the court must determine the nature of their as- 
sociation. 

On the other hand, their arrangement may not have been a part- 
nership in fact. May it not have been a corporation in fact? In 
Society Perun v. Cleveland 8 it was said that a "de facto corporation 
is a reality. It has an actual and substantial legal existence. It is, 
as the term implies, a corporation." It is a question whether 
the theory underlying the doctrine of the de facto corporation is 
really a doctrine of estoppel or something else. The case of New- 
comb-Endicott Company v. Fee 9 would seem to indicate that the 
true theory was one of fairness between the parties. In this case 
the court held that the corporation de facto was liable on grounds 
of estoppel, but as a matter of fact the creditor did not know 
whether he was dealing with a corporation or a partnership. He 
had no state of mind at all as to the nature of the person with 
whom he dealt, and it is difficult to understand how an estoppel 
could operate in the absence of a belief either one way or the other. 

But many courts refuse to recognize the doctrine of de facto 
corporations and hold the associates liable as partners. 10 In 
New York it has been held that those persons who actually as- 
sociate in the conduct of the business are liable as partners to 
the creditors, but that those who are associates only in that 
their names are affixed to the articles of incorporation are not 
so liable. 11 In Massachusetts, the court has worked out a theory 
of liability based on the application of the rules of the law of 
agency. Thus in Fay v. Noble, 12 the court said that since the 
attempt to incorporate had been defective, no corporation came into 
being and there never was a principal to appoint an agent ; hence, 
the agent purporting to act for the corporation, having no principal, 
was himself to be regarded as a principal, having all the rights and 
liabilities of such. 

In many of the early cases where the rule of partnership 
liability was applied, the parties were actual business associates 
who were actively engaged in conducting a business. 13 Their 
situation was very different from that of the shareholder in the 



s (1885), 43 Ohio St. 481, 3 N. E. 357. 

» (1911), 167 Mich. 574, 133 N. W. 540. 

10 Garnett v. Richardson (1879), 35 Ark. 144; Glenn v. Bergmann 
(1886), 20 Mo. App. 343; Bigelow v. Gregory (1874), 73 111. 197; Merritt 
v. Wyman (1912), 109 Me. 555, 84 Atl. 268; Standard Varnish Co. v. 
Jay (1909), 140 111. App. 25; Harrill v. Davis (1909), 168 Fed. 187. See 
also cases cited in n. 14, infra. 

"National Union Bank v. Landon (1871), 45 N. Y. 412; Central 
City Savings Bank v. Walker (1876), 66 N. Y. 424. 

12 (1851), 7 Cush. 188. 

"Hill v. Beach (1858), 12 N. J. Eq. 31; Spencer Field & Co. v. 
Cooke (1861), 16 La. Ann. 153; Hess v. Werts (1818), 4 Serg. & R. 356; 
Kaiser v. Lawrence Savings Bank (1881), 56 Iowa, 104, 8 N. W. 722, 41 
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more modern corporation. The present day shareholder is an in- 
dividual investor rather than a business associate. He is but 
remotely connected with the management of the business. Credit 
is ordinarily extended to the corporation as such. It seems more 
logical to work out an actual estoppel or to apply the doctrine of 
fairness between the parties and to impose liability upon a 
corporation de facto rather than upon the associates as partners. 

M. IV. D. 

Corporations: Liability of Officers for Debts of Cor- 
poration. — Are the officers of a corporation which begins busi- 
ness and contracts debts before all of its capital stock is fully sub- 
scribed liable on that account to the creditors for the debts of the 
corporation, at least to the amount of the unsubscribed stock? 
In the case of McKay v. Garman 1 the Supreme Court of Wash- 
ington, following an earlier decision, 2 has held that in the absence 
of a statute to that effect they are not. 3 

Under different statutory provisions than those existing in 
Washington results different from that reached in the instant 
case have been arrived at. For instance, where for some reason 
the corporation is not bound by the contract made in its name 
by its officers, as where the statute provides that it shall not be 
so bound until a certain part of its stock has been subscribed 
and that has not been done, the officers have been held personally 
liable to those with whom such contracts were made on the theory 
of a breach of an implied warranty of their authority to contract for 
the corporation. 4 So also, where none of the stock of the pro- 
posed corporation has been subscribed and where it is held, or 
where the statute provides, that subscription to a part at least of 
the entire capital stock shall be a condition precedent to the ex- 
istence of the corporation, the directors will be held responsible 
for the debts created in the corporate name. 5 

In California those dealing with corporations are protected 
in several ways. In the first place the law requires that for every 



Am. Rep. 85; McGrew v. City Produce Exchange (1886), 85 Tenn. 572, 
4 Am. St. Rep. 771. 

1 (Dec. 29, 1915), 153 Pac. 1082. 

2 American Radiator Co. v. Kinnear (1909), 56 Wash. 210, 105 
Pac. 630, 35 L. R. A. (N. S.) 453. Accord, Thornton v. Balcom (1892), 
85 Iowa, 198, 52 N. W. 190. 

3 Contra, Burns v. Beck (1889), 83 Ga. 471, 10 S. E. 121; Hequem- 
bourg v. Edwards (1900), 155 Mo. 514, 56 S. W. 490, on the ground 
that those dealing with a corporation have a right to believe that its 
stock has been fully subscribed before it begins business and that the 
officers who allow it to contract debts before that is the case commit 
a legal fraud for which they are liable to those injured in the same 
way as if they had actually fraudulently misrepresented the amount of 
stock subscribed. 

* Farmers' Co-op. Trust Co. v. Floyd (1890), 47 Ohio St. 525, 26 
N. E. 110, 12 L. R. A. 346, 21 Am. St. Rep. 846. 

« Walton v. Oliver (1892), 49 Kan. 107, 30 Pac. 172, 33 Am. St. 
Rep. 355. 



